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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 
BUNGE MILLING, INC., )  
 )  

Petitioner, )  
 )  
v. )  
 ) PCB No. 2023-92 

ILLINOIS ENVIRONMENTAL PROTECTION ) (Permit Appeal – Air) 
AGENCY )  
 
           Respondent. 

) 
) 

 

   
RESPONDENT’S RESPONSE IN OPPOSITION TO PETITIONER’S MOTION FOR 

LEAVE TO FILE A REPLY AND RESPONDENT’S SURREPLY 
 
NOW COMES Respondent, the Illinois Environmental Protection Agency, by and through 

its attorney, KWAME RAOUL, Attorney General of the State of Illinois, and respectfully submits 

this Response to Petitioner’s Motion for Leave to File a Reply. 

Petitioner fails to show that it would be materially prejudiced without leave to reply 

because Petitioner concedes that through presently collected information, Petitioner could comply 

with the contested provisions of the Federally Enforceable State Operating Permit 96020027 

(“FESOP”) during the pendency of the appeal. Petitioner’s admitted ability to collect and maintain 

records in a manner that they argue would establish compliance with the contested conditions 

renders Petitioner’s Request for a Stay moot.  

In addition, Respondent hereby includes its Surreply to the substance of Petitioner’s Reply. 

Respondent seeks leave to do so because Respondent would be materially prejudiced if unable to 

Reply to Petitioner’s omission of relevant context with respect to Petitioner’s potential to emit and 

Petitioner’s incorrect assertion that it is incapable of exceeding its emission limits.  
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ARGUMENT 

 Petitioner incorrectly states that it is incapable of exceeding its permitted potential to emit 

and concedes that through presently collected information it can comply with the contested 

Conditions 12(f), 23(a)(vii), and 23(a)(viii)1 of the FESOP during the pendency of the appeal. 

Because Petitioner describes how compliance with the contested conditions is feasible with 

presently collected information, and because eliminating the averaging period from the FESOP 

would increase the likelihood of environmental harm, Petitioner’s Request for a Stay should be 

denied.  

A. A stay of the contested permit conditions would increase the likelihood of 
environmental harm. 

 
Petitioner’s argument that it is “physically incapable of exceeding its permitted [potential 

to emit] PTE threshold under realistic operating conditions” fails to recognize that the emission 

limit of 98 tons per year (tpy) is based upon the plant’s control devices operating appropriately 

and as intended. If, at any time, any of these control devices were not operating appropriately and 

as intended, Petitioner would be capable of exceeding the emission limits of the FESOP.   

FESOPs are federally enforceable, that is, the terms and conditions of the permits can be 

enforced by the United States Environmental Protection Agency (USEPA) under federal law, as 

well as by Illinois government and the public under state law. These permits establish federally 

                                            
1 Petitioner mistakenly states “that a daily calculation of PM10 emissions is not possible based on the records 
currently required to be maintained under the FESOP” pointing to PM and PM10 emissions from the boilers 
that are required to be maintained on a monthly basis.  See Bunge Reply at page 1, footnote 1.  In so doing, 
Petitioner conflates the daily records required by the FESOP to determine compliance with the emission 
limits of Conditions 12(a) through (e) with the monthly records required by the FESOP to determine 
compliance with Conditions 12(g) and (h). While the plant’s boilers are subject to emission limits in 
Conditions 12(g) and (h), compliance is to be determined on a monthly basis as dictated by Condition 12(i). 
These requirements are separate and apart from the limits of Conditions 12(a) through (e) whereby 
compliance is to be determined by a the 365-day rolling average as identified in Condition 12(f).  
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enforceable limitations on the operation and emissions of a source that restrict the potential 

emissions of the source.2 

Petitioner may operate the plant under a FESOP because the actual emissions of the plant 

are below the levels at which the plant would be considered a major source under Title V of the 

federal Clean Air Act. The permit acts to restrict the plant’s potential emissions so that it need not 

be considered a major source. As a result, the source does not need to obtain a Clean Air Act 

Permit Program (CAAPP) permit for the plant, as would otherwise be required.  

The FESOP contains limitations and requirements to assure that the plant is operated as a 

non-major source. The FESOP limits the operation and annual emissions of the plant to below the 

major-source-thresholds of 100 tons for CO, NOx and PM10. The potential emissions of other 

pollutants (e.g., SO2, VOM, and Hazardous Air Pollutants) from the plant are small enough that 

no restrictions are needed to avoid being a major source of these pollutants. In the absence of 

federally enforceable limitations, the plant’s potential emissions would be such that the plant 

would be in excess of 100 tpy or more and appropriately considered a major source. 

Consistent with the FESOP, Petitioner’s application contained proposed permit limitations 

that would constrain the emissions and production of the source such that its potential emissions 

would fall below the levels for which a CAAPP would otherwise be required. See, CAAPP-200 

form included as Attachment A. Petitioner requested a FESOP from the Illinois EPA that would 

constrain the emissions and production or operation of the source such that potential emissions 

                                            
2  "Potential to emit" means the maximum capacity of a stationary source to emit any air pollutant under its 
physical and operational design. Any physical or operational limitation on the capacity of a source to emit 
an air pollutant, including air pollution control equipment and restrictions on hours of operation or on the 
type or amount of material combusted, stored, or processed, shall be treated as part of its design if the 
limitation is enforceable by USEPA. This definition does not alter or affect the use of this term for any 
other purposes under the Clean Air Act, or the term "capacity factor" as used in Title IV of the Clean Air 
Act or the regulations promulgated thereunder.  See, 415 ILCS 5/39.5(1). 
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would fall below applicability levels and thereby exclude the source from CAAPP. Id. Petitioner 

did not apply for a Lifetime Operating Permit from the Illinois EPA, which would have been 

appropriate if the plant’s PTE for all air pollutants were below 100 tpy. See 415 ILCS 5/39; 35 Ill. 

Adm. Code 201.169. No such application was filed by Petitioner because potential emissions of 

one or more air pollutants from the plant exceed 100 tons/year.3   

While the plant’s potential to emit one or more air pollutants is 100 tpy or more, Petitioner 

focuses on the plant’s permitted PTE repeatedly asserting that the plant is “physically incapable of 

exceeding its permitted PTE threshold [of 98 tpy of PM10] under realistic operating conditions” 

See Bunge Reply at page 4 (emphasis added). For this reason, Petitioner argues that the Board 

should grant its requested stay. Permitted PTE is not defined by the Illinois Environmental 

Protection Act or the Board’s regulations, nor is it a term that the Illinois EPA routinely uses. 

While it is not clear what Petitioner means by permitted PTE, the Illinois EPA may establish 

synthetic minor limits that redefine a source’s PTE in a FESOP permit by setting control 

requirements and emissions limits that are lower than the source’s PTE. See 415 ILCS 5/39.5(3)(c); 

See also, Guidance and Enforceability Requirements for Limiting Potential to Emit through SIP 

and §112 Rules and General Permits (January 25, 1995), included as Attachment B. 

During the permitting of the plant, Petitioner submitted information to the Illinois EPA 

proposing an emission limit of 98 tpy for PM10. based on the plant’s control devices operating 

appropriately and as intended. See Attachment C. Contrary to Petitioner’s suggestion, if, at any 

                                            
3 For example, merely considering the potential emissions from the four units at the plant subject to the 
Corn, Soybean and Products Receiving, Cleaning and Storage New Source Performance Standards (NSPS) 
for Grain Elevators, 40 CFR 60, Subparts A and DD, the potential emissions from these units is 
approximately 48 tpy of PM10. See, 40 CFR 60.302(b) (based on the applicable NSPS of 0.01 grains per 
dry standard cubic feet). The potential emissions from these units together with the potential emissions of 
the remaining 130 emission units at the plant exceed 100 tpy or more and would otherwise trigger the 
applicability of CAAPP. See, Conditions 12(a), (b), (c), (d) and (e) of the FESOP. 
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time, any of these control devices were not operating appropriately and as intended, the plant 

would be capable of exceeding the emission limits of the FESOP.   

The conditions of the FESOP require appropriate compliance procedures, including 

inspection practices as well as recordkeeping and reporting requirements. See Conditions 12(f), 

23(a)(vii), and 23(a)(viii) of the FESOP. Petitioner must carry out these procedures on an on-going 

basis to demonstrate that the plant is being operated within the limitations set by the permit, the 

plant’s emissions are being properly controlled, and, consequently, will not trigger the requirement 

to obtain a CAAPP permit. If the Board were to grant Petitioner’s requested stay of Conditions 

12(f), 23(a)(vii), and 23(a)(viii), the FESOP would no longer provide the necessary terms and 

conditions by which to ensure that the annual emission limits of the FESOP are enforceable as a 

practical matter.4 The Petitioner could wait 365 days to determine the compliance status of each 

unit at the plant. If any of these control devices were not operating appropriately and as intended 

during that time, this could be lost on Petitioner as it would be under no obligation to calculate 

compliance with these limits during that time. The inability to determine compliance with the 

annual emission limits of the FESOP would result in an increased likelihood of environmental 

harm.  

B. Petitioner concedes that a method for calculating emissions pursuant to the 
contested conditions is possible with presently collected information.  

 
Petitioner claims that it would suffer irreparable harm if the stay is denied because it would 

require plant personnel to “calculate and catalog actual daily emissions for 135 emission units, 365 

                                            
4 While Petitioner argues that the “level of practical enforceability required of the FESOP emission limits 
is an issue that goes to the substantive merits of Bunge’s appeal” not to “whether granting a stay will result 
in increased likelihood of environmental harm,” Petitioner’s argument ignores that without an averaging 
period, the annual emission limits of Conditions 12(a) through (e) are not enforceable for 365 days.  See, 
Bunge Reply at page 3. It necessarily follows that there is an increased risk of environmental harm if neither 
Bunge nor the Illinois EPA has the ability to determine the compliance status of the plant for an extended 
period of time.  
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days a year” and to “equip each of the 135 emission units plantwide with an hour meter and develop 

a means to monitor and record, on a daily basis, the hours-of-operation data generated by each of 

those monitors.” Bunge Reply at pages 4 and 5. Later Petitioner concedes that it could “develop a 

daily approximation of the emissions from all 135 emission units using information presently 

collected by the Facility.” Bunge Reply at page 7. Petitioner further provides that with the 

approximation, the emissions would be overstated, but would adequately ensure compliance with 

the FESOP limits. Id. Given Petitioner acknowledges that it currently possesses the requisite 

information to ensure compliance with the annual limits of the permit consistent with the 

requirements of Condition 12(f) of the FESOP, a denial of the requested stay of Conditions 12(f), 

23(a)(vii), and 23(a)(viii) is unlikely to cause Petitioner irreparable harm. 

While the FESOP requires that compliance with the limits in Conditions 12(a) through 

12(e) be based on a 365-day rolling total, the FESOP does not dictate the terms or manner by 

which Petitioner must collect this data. Contrary to Petitioner’s suggestion, nothing in the FESOP 

requires Petitioner to install an hour meter at each of the 135 emission units at the plant to fulfill 

the requirement of Condition 12(f). Rather, an operator could simply input the start and end time 

of a unit’s operations each day in a spreadsheet and then multiply the daily operating hours by the 

grain loading value for each emission unit to ascertain compliance with the applicable emission 

limit of Conditions 12(a) through (e) of the FESOP.   

Such an approach would be generally consistent with Petitioner’s concession that it could 

“develop a daily approximation of the emissions from all 135 emission units using information 

presently collected by the Facility.” Bunge Reply at page 7. Petitioner explains that it could 

determine “(i) the daily amount of grain throughput from grain receiving, grain shipping, and 

hominy load out . . .and (ii) the total daily hours of operation of each department at the Facility . . 
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. “ Id. As such, Petitioner acknowledges that it can maintain presently collected information that 

would ensure compliance with the annual emission limits based on a 365-day rolling total as 

required pursuant to Condition 12(f).5 See also Conditions 23(a)(vii), and 23(a)(viii). If the stay is 

denied, Petitioner would not suffer irreparable harm and Petitioner’s appeal would not be rendered 

moot. In contrast, a stay of the averaging period and the related recordkeeping requirements of the 

FESOP would make the annual emission limits unenforceable and increase the likelihood of 

environmental harm during the pendency of the appeal.  

For the reasons stated above, the Illinois EPA requests that the Board deny Petitioner’s 

request to stay Conditions 12(f), 23(a)(vii) and 23(a)(viii) of the FESOP. 

    Respectfully submitted, 
 
      ILLINOIS ENVIRONMENTAL  
      PROTECTION AGENCY 

                         
      By:   s/Christina L. Nannini             _           
       Christina L. Nannini, #6327367 
       Assistant Attorney General 
       Environmental Bureau 
       500 South Second Street 
       Springfield, Illinois 62706   
       (217) 557-0586 

christina.nannini@ilag.gov 
        

                                            
5 As previously explained by the Illinois EPA, any stay of the averaging period would leave the annual 
emission limits for all 135 emission units at the source unenforceable as no other averaging period is 
provided by Condition 12(f) of the FESOP.  While Petitioner requests that compliance with the annual 
emission limits of the FESOP be based on a 12-month rolling total instead of a 365-day rolling total, the 
FESOP does not provide this alternative averaging period.  Any stay of Condition 12(f) would remove the 
averaging period from the FESOP and render the annual emission limits unenforceable. 
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December 2, 2011 

Mr. Bob Bemoteit 
Division of Air Pollution Control - Permit Section 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
Springfield, Illinois 62702 

Re: FESOP Application 
Bunge - Danville Facility 
Source ID No. 183020ABT 

Dear Mr. Bemoteit: 

/330J.0ft/3,1

Cj(p�;;. P-P J.?

Please find enclosed two copies of the 200CAAPP form as requested by the enclosed incompleteness letter for 
our FESOP application. The issued FESOP will replace the current Title V permit. This application pertains to 
the current grain elevator and com mill. 

If you have any questions or require any further information please do not hesitate to contact Robert Henricks at 
(314) 292-2342 or by email at robert.henricks@bunge.com.

Enclosure: FESOP 200CAAPP form in duplicate & IEP A letter 

DEC O 5 2011

Illinois Envim:,mental Protection Agency
BUFiEAU OF AIR

STATE OF ILLINOIS

Attachment A
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

JAN 25 1995 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

SUBJECT: 	 Guidance an Enforceability Requirements for 
Limiting Potential to Emit through SIP and §112 Rules

and General Permits


FROM: Kathie A. Stein, Director

Air Enforcement. Division


TO: Director, Air and, Pesticides and Toxics

Management Division, Regions I and IV


Director, Air and Waste Management Division,

Region II


Director, Air, Radiation and Toxics Division,

Region III


Director, Air and Radiation Division,

Region V


Director, Air, Pesticides and Toxics Division,

Region VI


Director, Air and Toxics Division,

Regions VII, VIII, IX, and X


Attached is a guidance document developed over the past year

by the former Stationary Source compliance Division in

coordination with the Air Enforcement Division, Office of Air

Quality Planning and Standards$ OAR's Office of Policy Analysis

and Review, and the Office of General Counsel, as well-as with

significant input from several Regions.


A number of permitting authorities have begun discussions

with or have submitted programs for review by EPA that would

provide alternative mechanisms for limiting potential to emit

Several authorities have submitted SIP rules and at least one

State has been developing a state general permit approach.; We

believe that this guidance is important to assist the EPA Regions

as well as States in approving and developing such approaches.


For additional information regarding this guidance, please

contact me or Clara Poffenberger of my staff at (202) 564-8709.


cc:	 John Rasnic, Director

Manufacturing, Energy, and Transportation Division Office of

Compliance


Air Branch Chiefs, Regions I -X


Attachment B
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Enforceability Requirements for Limiting potential to Emit

Through SIP and §112 Rules and General Permits


Introduction


As several EPA guidance describe, there are several

mechanisms available for sources to limit potential to emit. EPA

guidance have also describe the importance of practical

enforceability or the means used to limit the Potential to Emit.

This guidance is intended to provide additional guidance on

practical enforceability for such limits. We provide references

for guidance an practical enforceability for permits and rules in

general and provide guidance in this document for application of

the same principles to "limitations established by rule or

general permit,” as described in the guidance document issued

January 25, 1995, entitled "Options for Limiting Potential to

Emit (PTE) of a Stationary Source under section 112 and Title V

of the Clean Air Act (Act)." The description is as follows:


Limitations established by rules. For less complex plant

sites, and for source categories involving relatively few

operations that are similar in nature, case-by-case

permitting may not be the most administratively efficient

approach to establishing federally enforceable restrictions.

One approach that has been used is to establish a general

rule which creates federally enforceable restrictions at one

time for many sources (these rules have been referred to as

"prohibitory" or "exclusionary" rules). The concept of

exclusionary rules is described in detail in the November 3,

1993 memorandum ["Approaches to Creating Federally

Enforceable Emissions Limits," from John S. Seitz]. A

specific suggested approach for VOC limits by rule was

described in EPA’s memorandum dated October 15, 1993

entitled "Guidance for State Rules for Optional Federally

Enforceable Emissions Limits Base Upon Volatile Organic

Compound (VOC) Use." An example of such an exclusionary rule

is a model rule developed for use in California. (The

California model rule is attached, along with a discussion

of its applicability to other situations - see Attachment

2). Exclusionary rules are included in a State's SIP or 112

program and generally become effective upon approval by the

EPA.


The EPA prefers the term "exclusionary rule" in that this

phrase is a less ambiguous description of the overall purpose of

these rules.
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General permits -A concept similar to the exclusionary

rule is the establishment Of a general permit for a given

source type. A general permit is a single permit that

establishes terms and conditions that must be complied with

by all sources subject to that permit. The establishment of

a general permit could provide for emission limitations in a

one-time permitting process, and thus avoid the need to

issue separate permits for each source. Although this

concept is generally thought of as an element of Title V

permit programs there in no reason that a state or local

agency could not submit a general permit program as a SIP 

submittal Aimed at creating synthetic minor sources.

Additionally FESOP [Federally Enforceable State Operating

Permit usually reffering to Title I State OperatingPermit

Programs approved under- the criteria established by EPA in

the June 28, 1989 Federal Register notice, 54 FR 27274]

programs can include general permits as an element of the

FESOP program being approved into the SIP. The advantage of

a SIP general permit, when compared to an exclusionary rule,

is that upon approval by the EPA of the state's general

permit program, a general permit could be written for an

additional source type without triggering the need for the

formal SIP revision process. (January 25, 1995 Seitz and 

Van Heuvelen memorandum, page 4.)


SIP or §112 Rules


Source-category standards 'approved in the. SIP. or under

112,if enforceable as a. practical matter, can be used as

federally enforceable limits on potential to emit. Such

provisions require public participation and EPA review. Once a

specific source qualifies under the applicability requirements of

the source category rule, additional public participation is not

required to make the limits federally enforceable as a matter of

legal sufficiency since the rule itself underwent public

participation and EPA review. The rule must still be enforceable 

as practical matter in order to be considered federally

enforceable. A source that violates this type of rule limiting

potential to emit below major a source thresholds or is later

determined not to qualify for coverage under the rule, could be

subject to enforcement action for violation of the rule and for

constructing or operating without a proper permit (a. part 70, a

New Source Review permit, or operating without meeting §112

requirements, or any combination thereof).


General Permits 


The title V regulations set out provisions for general

permits covering numerous similar sources. The primary purpose of

general permits is to provide a permitting alternative where


3
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the normal permitting process would be overly burdensome, such as

for area sources under section 112. General permits may be

issued to cover any category of numerous similar sources,

including major sources, provided that such sources meet certain

criteria laid out in 40 CFR part 70. Sources may be issued

general permits strictly for the purpose of avoiding

classification as major source. in other words, general permits

may be used to limit the potential to emit for numerous similar

sources. However, general permits must also most both legal and

practical federal enforceable requirements.


With respect to legal sufficiency, the operating permit

regulations provide that once the general permit has been issued,

after opportunity for public participation and, EPA and affected

State review, the permitting authority may grant or deny a

sources request to be covered by a general permit without

further public participation or EPA or affected State review.

The action of granting or denying the source's request is not

subject to judicial review. A general permit does not carry a

permit shield. A source may be subject to enforcement action for

operating without a part 70 permit if the source is later

determined not to qualify for coverage under the general permit.

Sources covered by general permits must comply with all part 70

requirements.


State SIP or 112(l) General Permits


Another mechanism available to limit potential to emit is a

general permit program approved into the SIP or under section

112(1), the hazardous air pollutant program authority. This

mechanism allows permitting authorities to issue and revise

general permits consistent with SIP or 112(1) program

requirements without going through the SIP or 112(1) approval

process for each general permit or revision of a general permit. 

The program is also separate from title V, like Title I 

state operating permits, and issuance and revisions of the

permits are to comply with title V procedures.


Once a program is approved, issuing and revising general

permits should be significantly less burdensome and time-

consuming for State legislative and rulemaking authorities. The

EPA review should also be less burdensome and time-consuming.

After a program is approved, permitting authorities have the

flexibility to submit and issue general permits as needed rather

than submitting them all at once as part of a SIP submittal.

Given the reduced procedural burden, permitting authorities

should be able to issue general permits to small groups or

categories or sources rather than attempt to cover broad 

categories with a generic rule. We anticipate that specific

permit requirements or general permits may be readily developed

with the assistance of interested industry groups.


4
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The state general permit approach may allow sources to meet the

federal the federal enforceability requirements more easily than

other approaches. However, to use this approach, states must have

a federally enforceable program that provides the state the 

authority, to issue such permits; to accomplish this, EPA must

approve the program into the SIP or pursuant to section. 112(1)

of the Clean Air Act.


Enforceability Principles


In 1989, in response to challenges from the Chemical

Manufacturers Association and other industry groups, EPA

reiterated its position that controls and limitations used to

limit a source's Potential to emit must be federally enforceable.

See 54 FR 27274 (June 28, 1989). Federally enforceable limits can

be established by Clean Air Act programs such as NSPS, NESHAPs,

MACTs, and SIP requirements. However, source-specific limits are

generally set forth in permits. Generally, to be considered

federally enforceable, the permitting program must be approved by

EPA into the SIP and include provisions for public participation.

"In addition, permit terms and conditions must be practicably

enforceable to be considered federally enforceable. EPA provided

specific guidance on federally enforceable permit conditions in a

June 13, 1989 policy memo “Limiting Potential to Emit in New

Source Permitting” from John Seitz and in the June 28, 1989

Federal Register notice (54 FR 27274) Additional guidance Can

also be found in United states v. Louisiana Pacific,682 F. Supp

1122 (D. Colo. 1987) 682 F. Supp 1141 (D. Colo.1988), which led

to these guidance statements and a number of other memoranda

covering practicable enforceability as it relates to rolling

averages, short-term averages, and emission caps. See “Use of

Long Term Rolling Averages to Limit Potential to Emit,” form

John. B. Rasnic to David Kee, February 24, 1992; “Limiting

Potential to Emit;” from Mamie Miller to George Czerniak, August,

1992; “Policy Determination an Limiting Potential to Emit for

Koch Refining Company's Clean Fuels Project", from John B. Rasnic

to David Kee, March 13, 1992; and “3M Tape Manufacturing Division

Plant, St. Paul, Minnesota” from. John B. Rasnic to David Kee,

July 14, 1992.


In 1987, EPA laid out enforceability criteria that SIP rules

must meet. see “Review of State Implementation Plans and

Revisions for Enforceability and Legal Sufficiency,” from Michael

Alushin, Alan Eckert, and John Seitz, September 3, 1987 (1997 SIP

memo). The criteria include clear statements as to applicability,

specificity as to the standard that must be met, explicit

statements of the compliance time frames (e.g. hourly, daily,

monthly, or 12-month averages, etc.), that the time frame and

method of compliance employed must be sufficient to protect the

standard involved, record keeping requirements must be specified,

and equivalency provisions must meet certain requirements.
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Based an these precedents this guidance describes six

enforceability criteria which a rule or a general permit must

meet to make limits enforceable as a practical matter. In

general, practical enforceability for a source-specific permit

term means that the provision must specify (1) a technically

accurate limitation and the portions of the source subject to the

limitation; (2) the time period for the limitation (hourly,

daily, monthly, annually); and (3) the method to determine

compliance including appropriate monitoring, record keeping and

reporting. For rules and general permits that apply to categories

of sources, practical enforceability additionally requires that

the provision (4) identify the categories of sources that are

covered by the rule; (5) where coverage is optional, provide for

notice to the permitting authority of the source’s election to be

covered by the rule; and (6) recognize the enforcement

consequences relevant to the rule. 


This guidance will address requirements (4) "arid (5) first as

they are concepts that are unique to rules and general' permits.


A. Specific Applicability


Rules and general permits designed to limit potential to

emit must be specific as to the emission units or sources covered

by the rule or permit. In other words, the rule or permit must

clearly identify the category(ies) of the sources that qualify

for the rule's coverage. The rule must apply to categories of

sources that are defined specifically or narrowly enough so that

specific limits and compliance monitoring can be identified and

achieved by all sources in the categories defined.


A rule or general permit that covers, a homogeneous group of

sources should allow standards to be set that limit potential to

emit and provide the specific monitoring requirements.

(Monitoring is more fully addressed in section D.) The State can

allow for generic control efficiencies where technically sound

and appropriate, depending on the extent of the application and

ability to monitor compliance with resultant emission limits.

Similarly, specific and narrow applicability may allow generic

material usage or limits on hours of operation to be sufficient.

For example, a rule or general permit that applies to fossil fuel

fired boilers of a certain size may allow for limits on material

usage, such as fuel-type and quantity. A rule or general permit

that applies, only to standby diesel generators or emergency 

generators may allow restrictions on hours of operation to limit 

potential to emit. The necessary compliance terms (i.e.,

monitoring or record keeping) associated with any of these

limits, such as with hours of operation, can readily be specified

in the rule or the general permit itself.


General permits under Title V are assumed to include this
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enforceability principle because the Part 70 regulations set out

specific criteria that states should consider in developing their

general permit provisions (See 57 FR 32278). These factors

include requirements that


“categories of sources covered by general permits should be

generally homogenous in terms of operations, processes, and

emissions. All sources in the category should have

essentially similar operations or processes and emit

pollutants with similar characteristics.”


Another factor stated is “sources should be subject to the same

or substantially similar requirements governing operation,

emissions, monitoring, reporting, or record keeping.” Examples of

source categories appropriate for general permits include:

degreasers, dry cleaners, small heating systems, sheet fed

printers, and VOC storage tanks (see 57 FR 32278). 


B. Reporting or Notice to Permitting Authority


The rule or general permit should provide specific reporting

requirements as part of the compliance method. Although the

compliance method for all sources must include record keeping

requirements, the permitting authority may make a determination

that reporting requirements for small sources would provide

minimal additional compliance assurance. Where ongoing reporting

requirements are determined not to be reasonable for a category

of sources, the rule or general permit should still provide that

the source notify the permitting authority of its coverage by the

rule or the permit. In the limited situation where all the

sources described in a source category are required to comply

with the all of the provisions of a rule or general permit,

notice is not needed. However, where there are no reporting

requirement’s and no opt-in provisions, the permitting authority

must provide the public with the names and locations of sources

subject to the rule or permit.


For Title V general permits, Part 70 requires sources to

submit an application for a general permit which must be approved

or disapproved by the permitting authority. For SIP or §112 rules 

and SIP or §112 general permits, in response to receiving the

notice or application, the permitting authority may issue an

individual permit, or alternatively, a letter or certification.

The permitting authority may also determine initially whether it

will issue a response for each individual application or notice,

and may initially specify a reasonable time period after which a

source that has submitted an application or notice will be deemed

to be authorized, to operate under the general permit or SIP or

§112 rule.


7


Electronic Filing: Received, Clerk's Office 04/10/2023



C. Specific Technically Accurate Limits


The rule or general permit issued pursuant to the SIP or

§112 must specify technically accurate limits on the potential to

emit. The rule or general permit must clearly specify the limits

that apply, and include the specific associated compliance

monitoring. (The compliance monitoring requirements are discussed

further in the next section.) The standards or limits must be

technically specific and accurate to limit potential to emit,

identifying any allowed deviations.


The 1987 policy on SIP enforceability states that

limitations “must be sufficiently specific so that a source is

fairly on notice as to the standard it must meet.” For example,

“alternative equivalent technique” provisions should not be

approved without clarification concerning the time period over

which equivalency is measured as wall as whether the equivalency

applies on a per source or per line basis or is facility-wide.


Further, for potential to emit limitations, the standards

set must be technically sufficient to provide assurance to EPA

and the public that they actually represent a limitation on the

potential to emit for the category of sources identified. Any

presumption for control efficiency must be technically accurate

and the rule must provide the specific parameters as enforceable

limits to assure that the control efficiency will be met. For

example, rules setting presumptive efficiencies for incineration

controls applied to a specific or broad category must state the

operating temperature limits or range, the air flow, or any other

parameters that may affect the efficiency on which the

presumptive efficiency is based. Similarly, material usage limits

such as fuel limits, as stated above, require specifying the type

of fuel and may require specifying other operating parameters.


A rule that allows sources to submit the specific

parameters and associated limits to be monitored may not be

enforceable because the rule itself does not set specific

technical limits. The submission of these voluntarily accepted

limits on parameters or monitoring requirements would need to be

federally enforceable. Absent a source-specific permit and

appropriate review and public participation of the limits, such a

rule is not consistent with the EPA's enforceability principles.


D. Specific compliance Monitoring


The rule must specify the methods to determine compliance.

Specifically, the rule must state the monitoring requirements,

record keeping requirements, reporting requirements, and test

methods as appropriate for each potential to emit limitation; and

clarity which methods are used for making a direct determination

of compliance with the potential to emit limitations.
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“Monitoring” refers to many different types of data collection,

including continuous emission or opacity monitoring, and

measurements of various of Parameters of process or control

devices (e.g. temperature, pressure drop, fuel usage) and record

keeping of parameters that been limited ,such as hours of

operation, production levels, or raw material usage. Without a

verifiable plantwide, verifiable emission limits must assigned to

each unit or group of units subject to the subject to he rule or

general permit. Where monitoring cannot be used to determine

emissions directly, limits on appropriate operating parameters

must be established for the units or source, and must the

monitoring must be sufficient to yield data form the relevant

time period that is representative of the source’s compliance

with the standard or limit. Continuous emissions monitoring,

especially in the case of smaller sources, is not required. 


E. Practicably Enforceable Averaging Times


The averaging time for all limits must be practicably

enforceable. In other words, the averaging time period must

readily allow for determination of compliance. EPA policy

expresses a preference toward short term limits, generally daily

but not to exceed one month. However, EPA policy allows for

rolling limits not to exceed 12 months or 365 days where the

permitting authority finds that the limit provides an assurance

that compliance can be readily determined and verified. See June

13, 1989 “Guidance on Limiting Potential to Emit," February 24,

1992 memorandum "Use of Long Term Rolling Averages to Limit

Potential to Emit” from John Rasnic to David Kee and March 13

1992 "Policy Determination on Limiting Potential to Emit for 

Koch Refining Company Clean Fuels Project” from John B. Rasnic to

David Kee, stating that determinations to allow an annual rolling

average versus a shorter term limit must be made on a case by

case basis. Various, factors weigh in favor of allowing a long

term rolling average, such as historically unpredictable

emissions. Other factors may weigh in favor of shorter term

limit, such as the inability to set interim limits during the

first year. The permitting agency must make a determination as to

what monitoring and averaging period is warranted for the

particular source-category in light of how close the allowable

emissions would be to the applicability threshold. 


F. Clearly Recognized Enforcement


Violations of limits imposed by the rule or general permit

that limit potential to emit constitute violations of major

source requirements. In other words the source would be

violating a “synthetic minor” requirement which may result in the

source being treated as a major source under Titles I and V. The

1989 Federal Register Notice provides for separate enforcement
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and permitting treatment depending on whether the source

subsequently chooses to become a major or remain minor. Thus

violations of the rule or general permit or violation of the

specific conditions of the rule or general permit subjects the

source to potential enforcement under the Clean Air Act and state

law. The operating permit rule states that not withstanding the

shield provisions of part 70, the source subject to a general

permit may be subject to enforcement action for operating without

a part 70 permit if the source is later determined not to qualify 

or the conditions and terms of the general permit. Moreover,

violation of any of the conditions of the rule or general permit

may result in a different determination of the source’s potential 

to emit and thus may subject the source to major requirements and

to enforcement action for failure to comply with major source

requirements from the initial determination.


G. Rule Requirements for State General Permit Programs


As discussed above, general permit programs must be

submitted to EPA for approval under SIP authority or under

section 112(1), or both, depending on its particular pollutant

application. SIP and §112(1) approval and rulemaking procedures

must be met, including public notice and comment. The specific

application of the enforceability principles for establishing

State SIP or §112(1) general permit programs require that the

rule establishing the program set out these principles as rule

requirements. In other words, these principles must be specific

rule requirements to be met by each general permit.


The rule establishing the program must require that

(1)general permits apply to a specific and narrow category of

sources; (2) sources electing coverage under general permits

where coverage is not mandatory, provide notice or reporting to

the permitting authority; (3) general permits provide specific 

and technically accurate(verifiable) limits that restrict the

potential to emit; (4) general permits contain specific

compliance requirements; (5) Limits in general permits are

established based on practicably enforceable averaging times; and

(6) violations of the permit are considered violations of the

state and federal requirements and result in the source being

subject to major source requirements.


In addition, since the rule establishing the program does

not provide the specific standards to be met by the source, each

general permit, but not each application under each general

permit, must be issued pursuant to public and EPA notice and

comment. The 1989 Federal Register notice covering enforceability

of operating permits requires that SIP operating permit programs

issue permits pursuant to public and EPA notice and comment.

Title V requires that permits, including general permits, be

issued subject to EPA objection.
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Finally, sources remain liable or compliance with major source

requirements if the specific application of a general permit to

the source does not limit the source's potential to emit below

major source or major modification thresholds. (The limits

provided in these mechanisms may actually limit the potential to

emit of sources but may not limit the potential to emit for some

sources to below the threshold necessary to avoid major source

requirements. For example, a general permit for industrial

boilers may in fact provide limits that are sufficient to bring a

source with only two or three boilers to below the subject

thresholds but a source with more than three boilers may have a

limited PTE but not limited below the major source threshold.)

Also, where the source is required to use another mechanism to

limit potential to emit, i.e., a construction permit, the general

permit may not be relied upon by the source or the State, to

limit potential to emit.


Permits issued pursuant to the approved program, meeting the

above requirements, are adequate to provide federally enforceable

limits on potential to emit for New Source Review, title V, and 

§112 programs as long as they are approved pursuant to SIP

(section 110) and section 112(1) authorities.
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on April 10, 2023, she caused to be served by 
electronic mail, a true and correct copy of the following instruments entitled Notice of Filing and 
Respondent’s Response in Opposition to Petitioner’s Motion for Leave to File a Reply and 
Respondent’s Surreply to: 
 

Thor W. Ketzback 
Nora J. Faris 
Bryan Cave Leighton Paisner 
161 N. Clark Street, Suite 4300 
Chicago, IL 60601  
Thor.Ketzback@bclplaw.com 
Nora.Faris@bclplaw.com 
 
Carol Webb 
Hearing Officer 
Illinois Pollution Control Board 
1021 North Grand Avenue East 
P.O. Box 19274 
Springfield, IL 62794-9274 
carol.webb@illinois.gov 

    
 
/s/Lilia M. Brown  

      Lilia M. Brown 
      Environmental Bureau 

 
 
 Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil 
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are 
true and correct, except as to matters therein stated to be on information and belief and as to such 
matters the undersigned certifies as aforesaid that she verily believes the same to be true.  

 
 
/s/Lilia M. Brown  

     Lilia M. Brown 
     Environmental Bureau 
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